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0 df 3-fT¥,~ ~ ~' (~-1), 3i~cl-lc';lcsllc';- II, 3-l11ffil<>lll 00 ofRT
ma 3mer ifaina sf@a
Arising out of Order-In-Original No. 17/AC/DEMAND/15-16 Dated: 04702/16
issued by: Assistant Commissioner Central Excise (Div-I), Ahmedabad-II

'El' 3-l4Ic>lc/ici~/Uklcllcfl cfiT c=rra=r i:rcra=r Qill (Name & Address of the Appellant/Respondent)

Mis Halcyon Labs Pvt. Ltd.

cnr$" zrf zr 3r4 3er 3rials 3qra aar ? al a r 3n2r h ufr zranfenfa ft
'4al a! &I# 3rf@)alt at 31lfrc;r m~a;:rur .3ffcTc;i;f~~ tfc!ioT e: I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

!
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a:rm=r tRcITT{ mr~a-lUT~ :
Revision application to Government of India:
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(1) () (@) ks#tr 3=ul era 3rf9ferrar 1994 cfu 'l.Rf Jlm'f ~ ~ 'JN d1fcl1CiIT m mz at WffiP mu
at 3r-arr h rra urn h 3iafa grtru 3rd 3rft fra, ana al, fl +in1, I5la
fcra:rm, =alt aifG,fraaa saa,vi mi, re fee#-1 lbOO l en)- cfu aro:ft ~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) 'lffu dTTcif cfu ~ m CF!Tcflc>f at sra zRearr fad siera znr 3la nrara at m fcITT:ft"
aisraras oizram dTTcif B arc=)' sV wr at, m ~~m a:isR i a? a fs#t araa
at m fr4 sisrar i it m r ,fr h ta g{ rt

In case of any loss of goods where the loss occur.in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

0Q a:rm=r ha f@hr~ m ~QT ti f.l<1~ffi a dTTcif tr{ m dTTcif ijl faf.la-n ° I at 3tf<l'TJT ~
ad mt u 3euaa ra h R h mu ii st or ha fens# ry zu mer # faffaa [
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

(2) Rf@u am4aa # mer sf visa van g car qt na m st it pr1 2oo/- #1 Ta
cJfr ~ 3fR ~~~~m ~~ m w 1000/- cJfr ffl :PffiR cJfr ~,

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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3lfai:r~ cJfr \:!"~ ~ cfi':r@R cfi ~ \iTI" ~~ l'ffrlf cJfr ~ t ~ ~ 31ml \ifl"·~
tTRT ~~ cr; grrfRa ngr, arfla cr; am tffffif m "ffl=flf. tix · m ffK # tcmr~ (.=f.2) 1998
tfRT 109 am~- -~ .<11! "ITT I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

blnar ye (srg) fua8), 2oo1 # Rm 9 # sif Rffe qua in zy--s at ,fit*· ~ 31ml cr; 'Q'fu 3~~~~ m.:r l=JR-f cfi ~ ~-3~~ 3m 31ml cJfr err-err
,fzirer fa mar fr urar a@g1arr arr z. qr rgfhf aiafa er 35--z
~~ cfi .·:r@R cfi ~ cfi x-IT~ i'r31N-6 ~ cJfr m 'lfr m.fl'~ I

The above ~pplication shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of C~ntral Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order soµght to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ·

(1)

flat yea, #taUna yea vi ara a7flt4mrnf@raw 'Q'fu am=­
AppeaI to Custom, ~xcise, & Service Tax Appellate Tribunal.

(1) arrUna z[ca 3rf@fr, 1944 cJ51 tfRT 35-t'/35-~ cfi 3RrTTf:­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cp) qlflcp'{Uj lf&'lliC!J1 ~~ 'Wfr.~- 8tar zyca, ab€tr sneer yea vi hara a4)ta mrzmTf@raur
#t fa?hs 4)fearz aia • 3. 31N. • g, #{ f4cat at gi

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi.,1 in all matters relating to classification valuation and.

(d)

(b)

(2)

\:lcfd~Rsia ~ 2 (1) qJ i aa, arrm cJfr 3r4ta, srftat k mm i var zyen, #hr
Gara gen vi hara 3r@rt znrznf@raw (fez) at qRa t#tr 4)feat, sran«rare B at-20,
~ ·g1RcJcfo1 ~;g, ifmufr "'l'<R, ~i5l-!c\1€Jlc\-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0.::20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

hr srar yea (sr@a) fzrlaft, 2oo1 # err o # sifa qua zg-s feifR fag 313IT
37fl#hr zrrznf@rawi at n{ arfl cr; fcffia am fcl,q <l1l 31ml c#r. ar Raj Reaui snr zgc
cJfr <WT, ~ cJfr <WT 3it mar mar sift qg 5 m m~ cpl-j' t asi q; 1o00/- #ha ?art
ID<lT 1 ursi Un yea #l ia, ans at <WT1 3TR ~ <Tm~-~ 5 mm 50 m cfcn m w--~~ 5000 /- #hru 3tfyisi sn zyea at ni, nu at <WT sit amar ·rmr grfnr es6 gigs
are rs star & asi «ma 1oooo/- m)rs hoar# sf1n «asrran «fer es2
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(6) vi yea, #tu Traer yeaghat arfl#ta nrzmrf@av (free), # uf ar@al #a imr a
a{car ziarDemand)yj is Penalty) nT 1o% qa star mat 3@art zifa, 3rfr#avqGr#r 1o #ls
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,-

1994)

ac4rzr3n ares3it?tarah 3iaaia, gnf@ztar "aacr#r+ia"(Duty Demanded) -

(i) (Section)m 11D ~~~ tml";
(ii) finaa hcr&de3fs#sr if@;
(iii) h.razefriiafer 6 4arr2zr if@r.

¢ 'lfti tra"srar 'ifa3ar4hr'rtrasmRtacr, ar4' la« at ah frua sr asfararr&.
C\. • " .::, C\.

--3--

~xsiifc);a ~ ~ cB' xrl1:f lf x=ief'e!" #t ur)1 zu re U en # fas4 tf 1dGRa eta # 4a 6t
~ cpT "ITT "Gtm ~ffi~cBI" ifio ft-Q;ffi % I

The appeal to the Appellate Tribunal sball be filed in· quadruplicate in form EA-3 as .
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 alld shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) zuft z r?r i a{ a arr?sii at arr zlr & it res a ails fg #a r ~Tarr3rja
~ °X1 fcp<:fT umar aRey gr zr # &la g; sf fa far ut arf x1 aa fez zuenRenf 3rflta
urn@rawat ya 3r@ha ur a{tual at ya am4a fcp<:fT urr &t

In case ofthe order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work .if excising Rs. 1 lacs fee of Rs.100/- for each.

0 (4) 1rnzru zycans; arf@rfrr 197o zunr visit@r #rt srgiqr-A # siafa Reffa fsg 31jffR \1cffi 3lOO" <TTme 3mr?r zrenifenf fufur If@rankmer 3j r@la at ya f R s.6.so ha a I1rau gcq
fea muzt a1fey
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as pre.scribed under scheduled-I item
of the court fee Act, 1975 .as amended.

(5) st sit wiaf@rd mat al fjauraw4 are m-.:rr cBI" 3j ft an anaffa fan uIr & it v4tr yc,
ah4 la yea vihr 3flt urn@raw (aruffafe) fr, 1es2 # ffer ht

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

ti
I
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For an appeal to be filed before theCESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. H may be noted that the

· pre-deposit is a mandatory condition ,for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the: Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiServioe Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount oferr,oneous Ce'nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zra8f ii ,s 3nr a ufr ar4tr if@awr h war si areas 3rrar ~n;:<n ma-us. Rtc11Ra lTT m #r-r ~
arr arcs h 10% 0arr T' ;,ik srgi aa av Ra1a pt +a a-us <fi" 10% ea1arr w #r sr #tr el

I '

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded Where duty. or duty and penalty are in dispute, or penalty, wh
alone is in dispute." '
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Order in Appeal

The subject appeal is filed by M/s. Halcyon Labs, Pvt. Ltd., Plot No.409, Phase­
IV, GIDC Industrial Estate, Naroda, Ahmedabad (hereinafter referred to as 'the

appellant') against the Order in Original No.17/AC/Demand/15-16 (hereinafter
referred to as 'the impugned order) passed by the Assistant Commissioner, Central
Excise, Division-I, Ahmedabad-II (hereinafter referred to as 'the adjudicating
authority). The appellant is engaged in the manufacture ofBulk Drugs & Chemicals

falling under CETH 29 of the Central Excise Tariff Act, 1985[hereinafter referred as

CETA-1985].

O

0

f.

;»,-...::.:.:.

The facts in brief of the case is that, the appellant is engaged in the2.

manufacture and sale of Bulk Drugs & Chemicals, and availing the facility of
CENVAT credit of duty paid on inputs, Capital Goods as well as Service Tax. The
show cause notice was issued periodically after audit objection raised by the EA ­

2000 audit. As per the objection, it was observed that the said appellant was also

engaged in manufacture of goods on Job-work basis under Nati. No. 214/86 C.E. dtd.
25.03.1986. This notification exempt the goods manufactured in a factory as a Job

work. On verification, it was observed that the appellant had utilized their own inputs
on which theyhad availed Cenvat credit, in the manufacture of goods, manufactured
on Job work basis, which were ultimately cleared without. payment of duty. Moreover
as per Rule 6(2) of the Cenvat Credit Rules, 2004 the appellant was required to
maintain separate accounts for receipt, consumption and inventory of inputs and
input services meant for use in the manufacture of exempted goods and take Cenvat
Credit on only that quantity of inputs which are intended for use in the manufacture
of dutiable goods. The appellant was required to pay/reverse the proportionate

Cenvat Credit as per Rule 6(3) of Cenvat Credit Rules, 2004 which they have not
paid/reversed. Hence the appellant had contravened the provision of Rule 6 (1), Rule
6 (2) & Rule 6(3) of Cenvat Credit Rules, 2004 read with Rule 4 of Central Excise
Rules, 2002. The Cenvatable raw materials were used for manufacturing of final
products on job work basis ( and cleared at NIL rate of duty), proportionate Cenvat
Credit on the said raw materials of Rs. 261456/- for the period from 01-4-2014 to 31­
12-14 . The said Cenvat Credit was wrongly availed by the appellant on the inputs
which were used in the manufacture of excisable goods onjob work basis and cleared
at NIL rate of duty. Therefore the appellant was issued SCN for demand and
recovery of Cenvat credit under the provisions of Rule 14 of the Cenvat Credit Rules,

2004 read with provisions of Sub Section (1) of Section 1 lA of the Central Excise Act,
1944,with Penalty under the provisions of Rule 15(1) of Cenvat Credit Rules, 2004.
The said SCN was adjudicated vide the impugned order, and confirmed the demand
and imposed penalty of Rs. 26150/- under Rule 15(1) of CCR 2004, along with

interest.
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3. Being aggrieved with the impugned order the appellant has filed the instant

appeal, on the following grounds and contended that:

• the impugned order is incorrect and not maintainable;

• they relied on the decisions in the following case laws :

>» CCE Vs. Happy Forging Ltd - 2011-TIOL-34-HC-P&H-CX.

► Sterlite Industries (I) Ltd Vs. CCE - 2005(183) ELT 353 (Tri.-LB).

► Commissioner Vs. Sterlite Inds (I) Ltd- 2009 (244) ELT A89.

► Escorts Ltd- 2004 (171) ELT 145 (S.C)

» CCE Vs. Bharath Fritz Werner Ltd - 2007 (218) ELT 177 (Kar.)

The fact as to who is the purchaser of material, or from where the material is

received, is not relevant nor the basis for decision. It is the removal of finished goods

by job worker under exemption and hence applicability of Rule 6 which is the issue.

When the demand is not sustainable, no question of penalty arises. Similarly the

interest will also not survive.

4. Personal hearing was accorded on 09.012.2016, Shri S.J.Vyas,Advocate,

appeared on behalf of the appellant and reiterated the submissions made vide their

appeal memorandum. He cited the CESTAT Orders No.A/1523­

1524/WZB/AHD/2012 dated 12.10.2012 and also dtd.20-6-13 and 28-4-14. Copy of
OIA no.124/2013[ AHDII] CE/AK/ COMMMR [A] dated 19-6-13 in their own cases,
and submitted that following the same ratio, appeai be allowed. I have carefully gone
through the case records, facts of the case, submissions made by the appellant and

the case laws cited by the appellant.

0

5. I find that the impugned order has been issued with respect to the show cause

notice issued periodically, after the Audit Objection raised by the EA-2000 Audit. I
Q find that during the course of Hearing the appellant has cited the Hon'able CESTAT

Order No A/1523-1524/WZB/AHD/2012 dated 12.10.2012 in their own case. The
said Order has been issued in respect of the Appeal filed by the appellant against the
OIA No. 53/2012(Ahd-II)CE/MM/Commr.(A)/Ahd dated 21.02.2012 & OIA No. 54 to
55/2012(Ahd-II)CE/MM/Commr.(A)/Ahd dated 21.02.2012 passed on the identical
issue for the previous period. Vide the said Order, the Hon'able CESTAT has held as

under:

1 . The appellant is engaged in the manufacturing ofgoods on Job work basis as well
as on their own account. The appellant availed the Cenvat Credit ofDuty paid on inputs

were purchased and used by them in manufacturing ofgoods on job-workc basis.

2. Taking a view that the goods manufactured on job work under the Notification

No. 214/86 are exempted goods and, therefore, credit of the duty paid on inputs could
not have taken, proceedings were initiated for recovery of Cenvat credit availed by the
appellants on inputs purchased and used by them in the manufacture ofgoods on job
work basis which culminated in the confirmation of demand of Cenvat credit with

interest and penalty has also been imposed.

I
I·
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3. Both sides agree that the very same issue has come up before the Honourable
High Court ofPunjab & Haryana in the case ofHappy Forging Ltd. [2011-(265)-ELT-197

(P&H)] wherein the Honourable High Court took the view that, credit is admissible. Since
the issue is squarely covered by the decision of the Honourable High Court ofPunjab &

Haryana, respectfully following the same, both the appeals are allowed with

consequential relief, if any, to the appellants.

6. In view of above, it is clear that the Hon'able CESTAT had decided this issue

in favour of the appellant and it is very surprising that the adjudicating authority has l4w-A)st
not maintained the judicial discipline. Such act of bravado in discharge of/judicial
function is deplorable. I therefore, hold that the impugned order is no more

sustainable.
7. In view of the foregoing discussion and findings, I set aside the impugned order

and allow the appeal filed by the appellant.

8. 34tar arr afra{ 3r4lit mar f@qr 3qaa aha fan aar el

sn1aw2.
(3mar gi#)

3nrg+a (3r#tea - II)

Attested
. ~

A,ft
[K.K.Parmar )

Superintendent (Appeals-II)
Central Excise, Ahmedabad.

By Regd. Post A. D

M/s. Halcyon Labs, Pvt. Ltd.,
Plot No.409, Phase-IV,
GIDC Industrial Estate,

Naroda,
Ahmedabad.

Copy to:

.,
·i

9. The appeal filed by the appellant stand disposed off in above terms.

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II.
3. The Asstt. Commissioner, Central Excise, Div-I, AhmedabadII
4. The Asstt.Commissioner (Systems), Central Excise, Ahmedabad-II.

5. Guard file.
6. PA file.
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