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Arising out of Order-In-Original No . 17/AC/DEMAND/15-16 _Dated: 04/02/16
~ ‘issued by: Assistant Commissioner Central Excise (Div-I), Ahmedabad-II

2 rdTerehat/ufaendr &7 A Tad udr (Name éAddress of the Appellant/Respondent)
M/s Halcyon Labs Pvt. Ltd.
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. Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:

() (@) () ST Seurg Yoon AFAFATH 1994 &I G 3dd I TATC T A & g F q@rs U_T
T IY-URT & UAF Wd & JHada GAeIor e 3 afa, dRa 'R, T Ao, Terd
o, el 5ifSe, shaa o 4ae, dag AW, a8 eel-110001 @ 6T Sielr TRy |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a ‘factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final:

products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. :
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The above apphcatlon shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount lnvolved is more
than Rupees One Lac.

T Yoo, Brild Sela Yoob Y Wik el =RnfAeRor & uRy ardier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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BRI SeITa Yob AR, 1944 BT GRT 3541 /35-F & 3ferfa—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the special'bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classiﬁcation valuation and.
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To the west, regional bench of Customs, Excise & Service T ax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in’ quadruplicate in form EA-3 as -
prescribed under Rule 8 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where -amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended. :
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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TqU ¥ |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) :
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penaity confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

- pre-deposit is a mandatory condition ifor filing appeal before CESTAT. (Section 35 G (2A)

and 35 F of the: Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)
Under Central Excise andiService Tax, “Duty.demanded-” s’hall‘includé:
() :amount determined under Section 11 D; .~
(i)  amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

o Tt o @ s & WY ot W & W S e s 4o a1 s Rale @ e A R
-mq;ﬁ%10%gmaqi3ﬁtaﬁa%awmﬁmﬁaaaam$10°A,spmmqtﬁmm%*l_

In view of above, an appeal agah%st this ordér shall lie before the Tribunal on payment of >‘
of the duty demanded where duty or duty and penalty are in dispute, or penalty, wher pg!
alone is in dispute.” ‘ i
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Order in Appeal

The subject appeal is filed by M/s. Halcyon Labs, Pvt. Ltd., Plot No.409, Phase-
| IV, GIDC Industrial Estate, Naroda, Ahmedabad (hereinafter referred to as ‘the
appellant) against the Order in Original No.17/AC/Demand/15-16 (hereinafter
referred to as ‘the impugned order’) passed by the Assistant Commissioner, Central
Excise, Division-I, Ahmedabad-II (hereinafter referred to as ‘the adjudicating
authority). The appellant is engaged in the manufacture of Bulk Drugs & Chemicals
falling under CETH 29 of the Central Excise Tariff Act, 1985[hereinafter referred as
CETA-1985].

2. The facts in brief of the case is that, the appellant is engaged in the
manufacture and sale of Bulk Drugs & Chemicals, and availing the facility of
CENVAT credit of duty paid on inputs, Capital Goods as well as Service Tax. The
- show cause notice was issued periodically after audit objection raised by the EA -
2000 audit. As per the objection, it was observed that the said appellant was also
engaged in manufacture of goods on Job-work basis under Noti. No. 214/86 C.E. dtd.
25.03.1986. This notification exempt the goods manufactured in a factory as a Job
work. On verification, it was observed that the appellant had utilized their own inputs
on which they had availed Cenvat credit, in the manufacture of goods, manufactured
on Job work basis, which were ultimately cleared without payment of duty. Moreover
as per Rule 6(2) of the Cenvat Credit Rules, 2004 the appellant was required to
maintain separate accounts for receipt, consumption and inventory of inputs and
input services meant for use in the manufacture of exempted goods and take Cehvat
Credit on only fhat Quanﬁty of inputs which are intended for use in the manufacture
. of dutiable goods. The appellant was required to pay/reverse the proportionate
Cenvat Credit as per Rule 6(3) of Cenvat Credit Rules, 2004 which they have not
paid/reversed. Hence the appellant had contravened the provision of Rule 6 (1), Rule
6 (2) & Rule 6(3) of Cenvat Credit Rules, 2004 read with Rule 4 of Central Excise
Rules, 2002. The Cenvatable raw materials were used for manufacturing of final
products on job work basis ( and cleared at NIL rate of duty), proportionate Cenvat
Credit on the said raw materials of Rs. 261456/~ for the period from 01-4-2014 to 31-
12-14 . The said Cenvat Credit was wrongly availed by the appellant on the inputs
which were used in the manufacture of excisable goods on job work basis and cleared
at NIL rate of duty. Therefore the appellant was issued SCN for demand and
recovery of Cenvat credit under the provisions of Rule 14 of the Cenvat Credit Rules,
2004 read with provisions of Sub Section (1) of Section 11A of the Central Excise Act,
1944,with Penalty under the provisions of Rule 15(1) of Cenvat Credit Rules, 2004.
The said SCN was adjudicated vide the impugned order, and confirmed the demand
and imposed penal:Ly of Rs. 26150/- under Rule 15(1) of CCR 2004, along with

interest.
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3. Being aggrieved with the impugned order the appellant has filed the instant
appeal, on the following grounds and contended that:

the impugned order is incorrect and not maintainable;

they relied on the decisions in the following case laws :

CCE Vs. Happy Forging Ltd — 201 1-TIOL-34-HC-P&H-CX.
Sterlite Industries (I) Ltd Vs. CCE ~ 2005(183) ELT 353 (Tri.-LB).
Commissioner Vs. Sterlite Inds (I) Ltd — 2009 (244) ELT A89.
Escorts Ltd — 2004 (171) ELT 145 (S.C) |

CCE Vs. Bharath Fritz Werner Ltd - 2007 (218) ELT 177 (Kar.)

The fact as to who is the pﬁrchaser of material, or from where the material is
received, is not relevant nor the basis for decision. It is the removal of finished goods
by job worker under exemptiori and hence applicability of Rule 6 which is the issue.
When the demand is not sustainable, no question of penalty arises. Similarly the

interest will also not survive.

4, Personal hearing was accorded on 09.012.2016, Shri S.J.Vyas,Advocate,

“appeared on behalf of the appellant and reiterated the submissions made vide their

appeal ~memorandum. He cited the CESTAT Orders No.A/1523-
1524/ WZB/AHD/2012 dated 12.10.2012 and also dtd.20-6-13 and 28-4-14. Copy of

" OIA no.124/2013[ AHDII] CE/AK/ COMMMR [A] dated 19-6-13 in their own cases,

and submitted that following the same ratio, appeal be allowed. I have carefully gone
through the case records, facts of the case, submissions made by the appellant and

the case laws cited by the appellant.

5. Ifind that the impugned order has been issued with respect to the show cause

notice issued periodically, after the Audit Objection raised by the EA-2000 Audit. I
find that during the course of Héaring the appellant has cited the Hon’able CESTAT
Order No A/1523-1524/WZB/AHD/2012 dated 12.10.2012 in their own case. The
said Order has been issued in respect of the Appeal filed by the appellant against the
OIA No. 53/20 12(Ahd-II)CE/MM/Commr (A)/Ahd dated 21.02.2012 & OIA No. 54 to
55/2012(Ahd-II)CE/MM/Commr:(A)/Ahd dated 21.02.2012 passed on the 1dentlcal
issue for the previous period. Vide the said Order, the Hon ‘able CESTAT has held as

under: -

1. The appellant is engaged in the manufacturing of goods on Job work basis as well
as on their own account. The appellant availed the Cenvat Credit of Duty paid on inputs

were purchased and used by them in manufacturing of goods’ on job-work basis.

2. Taking a view that the goods manufacmréd on job work under the Notification
No. 214/86 are exempted goods dnd, therefore, credit of the duty paid on inputs could
not have taken, proceedings were initiated for recovery of Cenvat credit availed by the
appellants on inputs purchased and used by them in the manufacture of goods on job

work basis which culminated in the confirmation of demand of Cenvat credit with

interest and penalty has also been imposed.
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3. Both sides agree that the very same issue has come up before the Honourable
High Court of Punjab & Haryana in the case of Happy Forging Ltd. [2011-(265)-ELT-197
(P&H])] wherein the Honourable High Court took the view that credit is admissible. Since
 the issue is squarely covered by the decision of the Honourable High Court of Punjab &
Haryana, reSpecIﬁtlZy following the same, both the appeals are allowed with

consequential relief, if any, to the appellants.

6. In view of above, it is clear that the Hon’able CESTAT had decided this issue
in favour of the appellant and it is very surprising that the adjudicating authority)has
Wiyiad

not maintained the judicial discipline. Such act of bravado in discharge of/judicial
function is deplorable. I therefore, hold that the impugned order is no more

sustainable.
7. In view of the foregoing discussion and findings, I set aside the impugned order

and allow the appeal filed by the appellant.
8. mmaﬁegamaa?eﬁrﬁmw%qmma%ﬁﬁmm%l

8. The appéél filed by the appellant stand disposed off in above terms.
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~ Attested
(- .

[K.K.Parmar )
Superintendent (Appeals-II)
Central Excise, Ahmedabad.

By Regd. Post A. D A

M/s. Halcyon Labs, Pvt. Ltd.,
Plot No.409, Phase-1V,
GIDC Industrial Estate,
Naroda,

Ahmedabad.

Copy to :

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II.
3. The Asstt. Commissioner, Central Excise, Div-I, Ahmedabadll

4. The Asstt.Commissioner (Systems), Central Excise, Ahmedabad-II.

5. Guard file.
6. PA file.
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